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CITY OF BRIDGETON v. FIDELITY & DEPOSIT CO. OF MARYLAND. 


(N. J. Supreme Court, Burlington Circuit, August, 1915), 
Breach of Surety Bond—Reacission of Contract—Estoppel. 


Case of City of Bridgeton, a corporation of the State of New 
Jersey, against Fidelity and Deposit Company of Maryland, a cor- 
poration. 

Mr. William A. Logue for Plaintiff. 

Mr. Richard Boardman for Defendant. 


CARROW, J.: This suit grows out of a breach of a surety bond 
given for the faithful performance of a contract involving the building 
of a sewer system at Bridgeton. The essential facts as I find them 
may be thus stated: 

In the month of May, 1910, plaintiff and the Hudson Terminal 
Construction Company made a contract for the construction of a 
sewer system, and the defendant company became the surety of the 
contractor for the faithful performance of said contract. The con- 
tractor duly entered upon the performance of the contract and con- 
tinued to work along on the same until the month of December, 1910, 
when it quit work and abandoned the contract without any legal justi- 
fication. The truth is that the contractor was without the necessary 
funds to prosecute the work to completion, and its affairs were so 
involved by its creditors pressing for their money that it was com- 
pelled to go into liquidation. / 

When the contractor stopped there were deep open excavations 
in the highways without being guarded for the protection of the 
public; besides, damage was likely to ensue to the city unless the 
work which had already been done was promptly protected and the 
enterprise completed. Thereupon plaintiff took over the unfinished 
portion of the contract and completed it, charging the defendant with 
the excess cost which was $4178.24. Plaintiff’s action was, in my 
opinion, clearly within its contractual rights; indeed, there was 
nothing else plaintiff could do under the circumstances. But before 
plaintiff took up the work itself, after the contractor had defaulted 
and after due notice was given to the contractor and surety, the 
municipal council of the city of Bridgeton in the month of January, 
1911, passed the following resolution: “Whereas, the Hudson Ter- 
minal Construction Company, a corporation of the State of New York, 
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entered into a contract with the City of Bridgeton for the construc- 
tion of a sewerage and sewerage disposal work for the said city, which 
said contract is dated the 26th day of May, 1910; and whereas, the 
Hudson Terminal Construction Company gave surety bond in the 
penal sum of $80,864, written by the Fidelity and Deposit Company of 
Maryland, for the faithful performance of the said contract and to 
save the city of Bridgeton harmless from and against all suits, claims, 
demands and actions, for any injury or damages sustained or alleged 
to have been sustained, by any party or parties, by or from causes 
under the control of the said Company, in the construction of the 
work or any part thereof, or any neglect in protecting the same; and 
whereas, the said Construction Company abandoned its said contract 
with the city of Bridgeton on the 12th day of December, 1910, as 
appears in a report made to City Council at a regular meeting held 
the third day of January, 1911, by Clyde Potts, engineer for the city 
of Bridgeton, in charge of said work; and whereas, the said engineer 
has notified the said Company to complete the said work, which has 
not been done. Now, therefore, be it resolved by the City Council of 
the city of Bridgeton: 1. That the said contract be rescinded by 
reason of said abandonment and neglect of the said Hudson Termi- 
nal Construction Company to prosecute and complete the work; 2. 
That the city of Bridgeton comrlete the pipe lines immediately, 
either by the day or by contract; 3. That the city of Bridgeton 
cause its engineer, Clyde Potts, to prepare a new set of specifications, 
if the said engineer deems it necessary so to do, for the purpose of 
advertising for proposals to complete the sewerage disposal works; 
4. That the corporation counsel serve or cause to be served certified 
copies of this resolution upon the proper officers of the Hudson Ter- 
minal Construction Company and the Fidelity and Deposit Company 
of Maryland.” 

Now defendant contends that the use of the word “rescind” in 
said resolution meant an extinguishment of the sewer contract and 
all else connected with it, but after a careful examination of all the 
facts I am certain that this ill-chosen word was not used according 
to its technical signification, nor was its use so regarded by the 
parties concerned or their counsel. The proof, as gathered from the 
conversations, letters and telegram, conclusively shows the sense in 
which the word was used and understood. I am therefore not willing 
at this late day, especiatly in view of the truth as I find it from the 
undisputed facts, to hold that the contract in question was rescinded, 
for it was not. All that happened, as I have said, was merely a taking 
over of the unfinished portion of the contract exactly in the way the 
contract contemplated in such an emergency as was then present. 

But defendant still insists, even in the face of the facts, that since 
the word “rescind” was used in the resolution of the municipal body, 
plaintiff is bound by it regardless of the intention and understanding 
of the parties. I am sure that cannot be so. I know that in some 
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solemn instruments where words of fixed legal signification are em- 
ployed, the meaning of such words cannot as a rule be questioned, 
but there surely cannot be any justification for an arbitrary rule 
requiring individuals or corporations to always use the right word, or 
suffer when they use the wrong one harmlessly. Defendant was not 
harmed by the use of the word in question, nor did it join in the so- 
called rescission. I therefore have no difficulty in refusing to affirm 
this contention. 

Defendant also contends that, while the contractor was engaged 
in performing the contract, plaintiff caused certain changes to be 
made in the work different from what was originally called for by the 
contract, but these changes were so inconsequential, and at the same 
time consistent with the general undertaking, that I have no hesi- 
tancy in finding that the contractor was not asked to do anything that 
was not within the general scope of the contract, nor did the con- 
tractor ever pretend that it was prevented from performing the con- 
tract because of material departures required by the city. I am 
forced to regard this defense as an afterthought without merit. 

Defendant furthermore contends that this suit should be barred 
because there was, for some time, a misapprehension on the part of 
the plaintiff with regard to its account with the contractor. The 
city, I believe, thought it owed the contractor when the contractor 
stopped work. An erroneous report of the engineer caused this 
misunderstanding. The true account was not actually known until 
the month of April, 1912. This mixed situation over figures was the 
result of a mistake, but it was a harmless mistake. Therefore there 
is nothing in this phase of the case calling for the application of the 
principle of equitable estoppel. 

Defendant’s last contention that the condition of the bond cannot 
be made to cover this loss I do not affirm. The language employed in 
the bond may be inartistic, but it is amply sufficient to sustain 
liability. 

Plaintiff is entitled to recover from the defendant the sum otf 
$4178.24 with interest from April 18th, 1912. 





IN RE HAWTHORNE AVE. 


(Essex Circuit Court, June 5, 1915), 
Oity Ordinance— Assessments for Benefits for Curbing, Grading, etc., City Avenue. 

In the matter of an assessment for benefits for the curbing, grad- 
ing and flagging of Hawthorne avenue. On objections of the 
Weequahic Park Land and Improvement Company to Commissioners’ 
Report. 

Mr. Arthur F. Egner for the Objector. 

Mr. Frank E. Bradner, City Attorney, for the City of Newark. 

ADAMS, J.: This matter has been a subject of negotiation be- 
tween the parties. The report has somewhat recertly been submitted 
to me. 
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By ordinance approved October 15, 1909, the Board of Street 
and Water Commissioners determined that Hawthorne avenue, which 
was an old road, should be graded, curbed anid flagged from Elizabeth 
avenue to Clinton place, and that the costs and expenses thereof should 
be assessed according to the charter of the city of Newark and its 
supplements. The Mayor and Common Council of the city of Newark, 
by resolution approved October 8, 1910, ascertained the whole amount 
of the costs and expenses to be $14,924.60. Thereupon commissioners 
proceeded to make an assessment “upon all the owners of all the 
lands and real estate in the city of Newark peculiarly benefited by the 
said improvement, in proportion as nearly as may be to the advantage 
each was deemed to have acquired.” No part of this sum was put 
upon the city of Newark, as, in the opinion of the commissioners, the 
cost did not exceed the benefit. The report bears date February 16, 
1911, 

Among the assessments are nine against premises of the Weequa- 
hic Park Land and Improvement Company. These nine lots are on 
the southwesterly side of the avenue, and form a continuous series 
from a point 114.52 feet southeasterly of Chadwick avenue to a point 
251.88 feet northwesterly of Seymour avenue. The street numbers 
run from 222 to 276, both inclusive. The followiny is a statement 
of the particulars of these assessments: 


Blocks. Lots. Street No. Amount Assessed. 


5-14 22 222-228 $107.46 
5-9 22 234-242 84.64 
21 244-252 84.64 

5-27 7 260-266 75.66 
8 268 41.86 

9 270 36.00 

10 272 36.00 

11 274 36.00 

12 276 38.96 


The Weequahic Park Land and Improvement Company has filed 
written objections to these assessments. The gist of these objections 
is that the commissioners did not make due allowance for the fact 
that the street in front of lands of objector had already been curbed, 
graded and flagged. The depositions show that the objector, at its 
own cost, before the assessments were made, had graded, curbed and 
flagged the street and sidewalk in front of these nine lots. The city 
may have done some gr&ling afterwards in front of these lots, or 
some of them, by way of repair. (Dimond, 7). The counsel for the 
objector, in his brief, takes the broad ground that an assessment based 
upon benefit will not lie against his client for benefit accruing to it 
from the work done in front of the property of other land owners. 
It is evident, of course, that the result of all the work is beneficial to 
the objector, for it gets an improved continuous street; but it is said 
that this cannot be the basis of a legal assessment. 

This is not, I think, universally true. Take a simple case. A, B 
and C each owns a tract of land 100 feet wide. B has the center tract, 
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which is flanked by the tracts of A and C. The public authorities 
propose to ofen a street across these lots. B anticipates the action 
of the commissioners, and himself opens and dedicates the proposed 
street across his own land, The public authorities then, by condemna- 
tion, open the projected street across the lots of A, B and C, whereby 
a street is created which includes the land dedicated by B, and extends 
beyond it in both directions. Commissioners then assess for benefits 
and impose an assessment not only on A and C, but also on B. The 
assessment against B is based on the advantage to him of a through 
street. Is this assessment against B sustainable? I think that it is, 
under Moran v. Hudson City, 5 Vroom 25. A good statement of the 
question involved in the Moran case will be found in State, Buess, 
Pros., v. Hoboken, 22 Vroom at page 267. Mr. Justice Magie, in de- 
livering the opinion of the Supreme Court in the Buess case, says of 
the Moran case: “In that case an owner had actually opened and 
dedicated a street wholly over his own property. The public after- 
wards proposed to lay out a street which included the dedicated land 
and extended beyond it in both directions. It was held that, while 
the owner was entitled to such benefits as accrued from his dedication, 
he was also liable to assessment with respect to any additional benefit 
accruing from the extension of the street as a continuous highway.” 
See also.the language of Mr. Justice Bedle, in the opinion on the 
Moran case, at 5 Vroom 26, 27, 28. 

A rule which is applicable to the opening of a street should be 
applicable also to the grading of a street, if it be true that the law 
deals with opening and with grading as improvements sufficiently 
alike to be assessed for in the same way. The law does so deal with 
them. Opening is always assessed for according to benefit. The 
same is true of grading. If benefit is the test in each case, the doctrine 
of the Moran and Buess cases applies to a matter of grading as well 
as to a matter of opening. If an owner who has dedicated so much 
of a new street as crosses his land may be assessed because the con- 
demnation of the land of others has given him the benefit of a long 
street, why may not an owner who has brought to grade at his own 
expense an existing street in front of his land be assessed for benefit 
accruing to him from grading done on the same street by others? 
I am unable to accede to the proposition contained in the brief of 
counsel for the objector that, in such case as I have supposed, no 
assessment will lie. 

I conclude also that, as to the basis of assessment, there is a dis- 
tinction between the grading of a street and the flagging of a side- 
walk. Under the charter and ordinances of the city of Newark 
damages occasioned by the altering of a grade are assessed accord- 
ing to benefit. (Charter and General Laws of Newark, par. 55, 65, 68; 
Reock v. Newark, 4 Vroom 129, 131). Under the charter and ordi- 
nances of the city of Newark, the cost of paving or flagging a side- 
walk is a charge on the abutting property. (Revised Ordinances, 
sec. 714, Revision of 1913). A sidewalk, except in very unusual 
cases, such as Lehigh Valley Railroad Co. v. Dover, 51 Vroom 63, 
is regarded as an appendage to the abutting property, and the entire 
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expense of construction is assessed on that property under the police 
power, not according to benefit. Agens v. Newark, 8 Vroom 415, 
423, 424. There is no valid objection to the inclusion in one ordi- 
nance, or in one report of commissioners, of items of street and side- 
walk improvement, but, so far as the assessments are made or should 
be made on different principles, they must be kept separate. If the 
findings of such a report are not separable, the entire report is il- 
legal. Beechwood Park Land Co. v. Summit, 49 Vroom 182, 184; 
Bachelor v. Avon-by-the-Sea, 49 Vroom 503; Van Tassell v. Jersey 
City, 8 Vroom 128; Van Wagoner v. Paterson, 38 Vroom, at pp. 459, 
460; Cronin v. Jersey City, 9 Vroom 410, 412, 413; Worth v. West- 
field, 52 Vroom 301, 302. In Kirkpatrick v. Commissioners, 13 Vroom 
510, it was held on certiorari to an assessment that a law directing an 
assessment for street improvements to be imposed upon the lots of 
land in front of which the work is done, is valid as to the curbing 
and flagging of sidewalks, and invalid as to gutters, which are part 
of the roadway. 

This case was followed closely by Robins v. New Brunswick, 
15 Vroom 116. It was held in the Robins case that, under the cir- 
cumstances, the expense of laying the gutter was part of the expense 
of constructing the sidewalk. 

In State, Randolph, Pros., v. Plainfield, 9 Vroom 93, it was held 
on certiorari that when a legal and illegal assessment for benefits are 
so blended that they cannot be separated, the whole assessment will 
be set aside, but application may be made for reassessment. I quote 
from the opinion: “This uniting the assessment for the two kinds of 
work—the grading of the roadbed and the grading of the sidewalks— 
annuls the entire assessment. There is no provision in the charter 
for assessing the expense of grading the roadbed and making it a 
charge upon the abutting lands. The respective assessment and ex- 
pense of grading the two kinds of work cannot be separated, and the 
entire assessment must be set aside.” 

Whether the curb is to be regarded as a part of the sidewalk 
or as a part of the street is not clear to me. If the curb is to be 
treated as sidewalk, the abutting owner must pay the cost of it. If 
it is treated as roadbed, he should be assessed for it according to 
benefit. In Kirkpatrick v. Commissioners, 13 Vroom 510, the opin- 
ion speaks of the “curbing of sidewalks,” and says that the gutter 
is part of the roadway. «Section 678g of the Revised Ordinances of 
the city of Newark (Revision of 1903) seems to treat the curbing of 
a street as part of the regulation and grading of the highway. Sec- 
tion 708 contains provisions as to “all curbstones which shall here- 
after be laid for the purpose of supporting the sidewalks.” Sections 
712 and 715 treat of sidewalks “which have been leveled, graded and 
curbed.” It is evident that the curb supports the gutter, which is a 
part of the roadway, and that where the sidewalk is flagged or paved 
for its whole width it supports the sidewalk also by furnishing it 
with a rim or border. Where the sidewalk is flagged or paved for 
only a part of its width, the utility of the curb to the sidewalk is not 
so great. In 2 Abbott’s Municipal Corporations, p. 1695, note 961, 
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it is said: “A legitimate exercise of the police power does not include 
the construction of curb separate from sidewalks.” The cases cited 
in this note do not seem pertinent. I am uncertain as to what the 
true rule is as to this particular, and am without information as to 
the practice of the city. I incline to think that it may depend on cir- 
cumstances how the curb is to be regarded. A consideration of the 
necessity of a gutter to secure the sidewalk led the Supreme Court, 
in Robins v. New Brunswick, 15 Vroom 116, to a conclusion as to 
the gutter opposite to that reached in Kirkpatrick v. Commissioners, 
13 Vroom 510. The opinion of Mr. Justice Depue in the Robins 
case should be carefully read. 

The application of the rule in the Moran case to this Hawthorne 
avenue report is complicated by the fact that the subject matter is 
heterogeneous. The report lumps together things which differ. So 
far as it concerns flagging, it involves no consideration of benefit. 
To that extent each owner’s assessment is measured by cost, and is 
in no wise to be increased or diminished. So far as it relates to 
grading, the test of benefit controls. So far as it relates to curbing, 
it is governed by the rule applicable to the category to which curb- 
ing is assigned. 

The report, in laying assessments against these nine lots of 
the objectors, should take no account of flagging, for the objector 
has done that itself. It should take no account of the grading in 
front of these lots, for the objector has done the grading itself. The 
commissioners, by analogy to the rule in the Moran case, should in- 
quire whether the objector has received benefit from grading by 
other persons, and, if such benefit is found, may assess according to 
such benefit, but not in excess thereof. The curbing has been done 
by the objector. The report should take no account of that, but, if 
the curbing is to follow the rule which governs grading, the com- 
missioners should inquire, as in the case of grading, whether the 
objector has received benefit from curbing done by other persons, 
and, if such benefit is found, may assess according to such benefit, 
but not in excess thereof. The report is in error in adopting benefit 
as a test of liability applicable to the whole assessment. It is re- 
turned to the commissioners to be corrected in conformity with the 
views above expressed. The Law Department of the city is re- 
quested to advise the commissioners as to the curbing question. 





The omission of a telephone company to obtain a franchise from 
a township, as required by law, for the use of its highways, is held no 
defense to an action against a subscriber for rental, in Union Teleph. 
Co. v. Ingersoll, 52 L.R.A. (N.S.) 713. 





An oral agreement of a sister to remove from her parents’ home 
and live with her brother as his housekeeper and to care for him, 
upon his promise that she shall have his property at his death, when 
faithfully kept by her, affords it is held in Smith v. Cameron, 52 
L.R.A. (N.S.) 1057, solid grounds for the exercise of the power of a 
court of equity by a decree for a specific performance. 
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UPDYKE v. VAN ORDEN et al. 


(N. J. Supreme Court, May 6, 1915). 


Note and Mortgage for Same Debt—Act of Mar. 28, 1881 (Comp. Stat., 3 $421) —Note and 
Mortgage Not within the Statute. 


Case of Austin H. Updyke against Edward Van Orden and 
William S. Covell. Argued Feb. Term, 1915, before Justices Tren- 
chard, Bergen and Black. 


Mr. Sidney W. Eldridge for Plaintiff. 
Mr. Samuel W. Boardman, Jr., for Defendants. 


PER CURIAM: This is an action brought against the maker and 
indorser of a promissory note for the payment of $400 made by 
Edward Van Orden to order of William S. Covell, and by him in- 
dorsed to the plaintiff. The only defense set up was that a deed in 
the nature of a mortgage had been given by the indorser to the 
plaintiff as collateral security for the payment of this note. The suit 
was prematurely brought, because, the note and the mortgage being 
given for the same debt, the note could not be sued on under the 
statute until after the mortgage had been foreclosed. We are of the 
opinion that the statute invoked does not apply. It declares that 
when a bond and mortgage have been given to secure the same debt, 
the mortgage must be first foreclosed, and the defendant argues that 
this is a bond within the meaning of the statute. We do not think 
so. The statute the defendant relies upon is in derogation of the com- 
mon law and must be strictly construed. A bond is a very different 
obligation from a note, and the latter is not given within the terms 
of the statute, which we think ought to be strictly construed. As 
this is the only defense set up in this action and it not being, in our 
judgment, available, the judgment below, which was in favor of the 
plaintiff, should be affirmed. 


[Nore.—The above opinion seems not to have been published but is important. In 
Feick v. Jones, argued before the Chief Justice Aug. 11, 1915, on motion to strike out 
the complaint, it appeared by stipulation that the note sued on was given to secure the 
same indebtedness as was secured by a mortgage, and no suit had been brought to fore- 
close the mortgage. The attorneys were, Mr. Edward Q. Keasbey for the motion and 
Mr. Carl A. Feick, contra. The Chief Justice refused to strike out the complaint, and 
ordered the defendant to answer within five days after service of the order. ‘Memo- 
randum filed Sept. 25, 1915). For cases on the construction of the statute and the iden- 
tity of the debt, see Mershon,v. Castner, 57 N. J. Law 484; Van Akin v. Tice, 60 N. J. 
Law 377; Callan v. Bodine, #1 N. J. Law 240; Knight v. Cape May Land Co., 82 N. J. 
Law, 16, S. C. on Error, 83 N. J. Law 597; Taylor v. Van Nimwegen, 86 N. J. Law 


80.—Eprronr. |] 





The fact that trespassing animals are wrongfully upon a railroad 
track does not relieve the company from responsibility for their in- 
jury, if, with knowledge of their presence and peril, it fails to exercise 
such care and diligence. The recent North Carolina case of Lewis v. 
Norfolk Southern R. Co. 47 L.R.A. (N.S.) 1125, holds that a railroad 
company is bound to give warning signals when a train approaches 
turkeys feeding on and along the track. 











STATE V. HYMAN 


STATE v. HYMAN. 


(Warren Co. Court of Special Sessions, September, 1915). 


Indictment for Illegal Sale of Intoxicating Liquors—Interstate Commerce Law as Effected 
by the Webb-Kenyon Act of Congress. 


Case of the State of New Jersey against Sydney L. Hyman, De- 
fendant. 


Mr. William A. Stryker, Prosecutor, and Mr. John H. Dahlke for 
the State. 


Mr. Edward L. Smith for Defendant. 


ROSEBERRY, J.: The defendant resides and has license to sell 
liquors at Stockertown, Northampton county, Pennsylvania, but has 
no license to sell any liquors or beer in Warren county, New Jersey. 
An indictment and trial by jury were waived by defendant, and a 
request made to the Court to be tried at Special Sessions which was 
granted and the case heard on September 9th, inst. 

The indictment charges the defendant with selling certain in- 
toxicating liquors contrary to law, in quantities of one quart to five 
gallons on the 11th day of August, 1915, to Frank Fakeate and Steve 
Bakos and others in the township of Harmony, in the county of 
Warren, and State of New Jersey, without a license. 

The facts agreed upon by counsel for the State and defendant 
are, in substance, as follows: The defendant, on or about the eleventh 
day of August, 1915, by Louis Armalla, his employé and agent, pro- 
cured an order for two quarts of whiskey from Steve Bakos at the 
township of Harmony, in the county of Warren and State of New 
Jersey, and, at the same time and place, did procure an order from 
one Frank Fakeate for twenty-four one pint bottles of beer, being less 
than five gallons. The order in each case was written on an United 
States postal card and signed by the orderer, and then mailed to the 
defendant at his place of business at Stockertown, Northampton 
county, Pennsylvania. Upon receipt of the orders the defendant 
set apart the ordered whiskey and beer and tagged each with the 
name of the orderer, placed it upon his wagon and carried it from his 
place of business in Pennsylvania to the township of Harmony, War- 
ren county, New Jersey, and there delivered in person the two 
quarts of whiskey to Steve Bakos and the twenty-four one pint 
bottles of beer to Frank Fakeate. A day or two later the defendant 
was paid in person by Bakos for the whiskey and by Fakeate for the 
beer in the township of Harmony aforesaid. The whiskey and beer 
were not intended by the defendant to be sold by the purchasers, but 
were intended for their personal consumption. 

The State contends that the defendant is guilty as charged in 
the indictment under the New Jersey liquor laws. The defendant 
contends, on the other hand, that the whole transaction was under 
interstate commerce and, therefore, the New Jersey liquor laws 
cannot apply. 

I will first consider the defendant’s contention and then that of 
the State. 
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The Constitution of the United States grants to Congress the 
authority to regulate commerce among the States, and this power is 
exclusively in Congress, and has never been questioned since the 
decision of the United States Supreme Court in Gibbons v. Ogden, 9 
Wheat. 1. 

In Leisy v. Hardin, 135 U. S. 100, the Supreme Court of the 
United States held that the State had no authority to prohibit the 
sale of liquor in original packages in the hands of importers from 
other States in that State. Congress then passed the Wilson Act of 
1890, 26 Stat. 313. That Act made intoxicating liquors carried in 
interstate commerce subject to the public laws of the State upon 
arrival in the State. In Rhodes v. Iowa, 170 U. S. 412, the same 
Court held that the Wilson Act did not apply to liquors used for the 
consignee’s consumption, but he could not sell it free from the re- 
strictions imposed by the laws of the State. 

In Adams Express Company v. Commonwealth of Kentucky 
(decided June 14, 1915), 238 U. S. 190, on page 198 the Supreme 
Court of the United States says: “Before the passage of the Webb- 
Kenyon Act, while the State in the exercise of its police power might 
regulate the liquor traffic after the delivery of the liquor transported 
in interstate commerce, there was nothing in the Wilson Act to pre- 
vent the shipment of liquor in interstate commerce for the use of the 
consignee, provided he did not undertake to sell it in violation of 
the laws of the State. The history of the Webb-Kenyon Act shows 
that Congress deemed this situation as requiring further legislation 
upon its part, and thereupon undertook, in the passage of that Act, 
to deal further with the subject, and to extend the prohibitions against 
the introduction of liquors into the States by means of interstate 
commerce.” The title of the Webb-Kenyon Act is “An Act Divesting 
Intoxicating Liquors of their Interstate Character in Certain Cases.” 

On page 199 of the same case, the Court further said: “Except 
as affected by the Wilson Act, which permits the State laws to 
operate upon liquors after termination of the transportation to the 
consignee, and the Webb-Kenyon Act, which prohibits the transporta- 
tion of liquors into the State to be dealt with therein in violation of 
local law, the subject matter of such interstate shipment is left un- 
touched and remains in the sole jurisdiction of Congress under the 
Federal Commission. It becomes necessary, therefore, to inquire 
whether a shipment of the character here in question comes within 
the terms of the Webb-Kenyon Act, because of the purpose to use 
the liquor in violation of the law of the State of Kentucky.” 

The Court then proceeded to ascertain the law of the State of 
Kentucky, as determined by its highest Court, and applied it to the 
facts in the case, to decide whether there was a violation of the 
liquor laws of Kentucky and said: “It therefore follows that, inas- 
much as the facts of this case show that the liquor was not to be 
used in violation of the laws of the State of Kentucky, as such laws 
are construed by the highest Court of that State, the Webb-Kenyon 
law has no application and no effect to change the general rule that 
the States may not regulate commerce wholly interstate.” 





GQwnm as eet 4 A ae oe 


yin ee” [a ee 


+ OD OD mt mt Oe OD OD 


ne ne ee 


“ om a 


BTATE V. HYMAN. 299 


In this case, therefore, it is the duty of the Court to ascertain 
the law of the State of New Jersey, as determined by its highest 
Courts, and apply it to the facts: First, to determine whether there 
was a Sale of the liquor and beer in Harmony township, and, second, 
whether such sale was a violation of the liquor laws of the State 
of New Jersey. 

The Supreme Court of New Jersey laid down the rule of law 
to determine a sale of liquor in State v. Kind, 51 Vroom 176, on 
page 179. “It is manifest,” says the Court, “that the delivery to pur- 
chasers in Vineland was an essential feature of the contract of sale, 
and so understood by both seller and purchaser. . . .The payments 
were sent by mail with the orders, but we think the place of sale was 
controlled, not by that fact, but by the consideration that, if the 
delivery in Cumberland from the seller’s wagon was essential to 
complete the transaction, the place of sale was the place of delivery. 

To the contrary is Com. v. Hess, 148 Pa. St. 98; 17 L. R. A. 
176, relied on by the plaintiff in error, but we consider the rule 
adopted in Massachusetts to be the better one.” This case was 
affirmed by the Court of Errors and Appeals in 51 Vroom 466. 

In State v. Brown, 53 Vroom 164, on page 166, the Court says: 
“The orders were filled by delivery in Vineland from the defendant’s 
wagon. It was held (State v. Kind, supra) that the place of sale was 
controlled, not by the fact that the payments accompanied the orders, 
and were received at the defendant’s place of business with the orders, 
but by the consideration that delivery in Vineland was essential to 
complete the transaction. The sales in the present case, therefore, 
which were completed by deliveries from the defendant’s wagon in 
the town of Roebling, were in violation of law because of the fact 
that the defendant had no license to sell outside of the town of Bur- 
lington.” Again, on page 167 of the same case, the Court says further: 
“It is contended, because Shedaker’s express was a common carrier, 
upon delivery to its agent title to the liquor immediately vested in the 
buyer, and the transaction of sale was complete, and was completed 
in the town of Burlington. We think this contention unsound. If 
the Express Company was the agent of the defendant, ‘the situation 
was, in law, exactly the same as if the delivery had been made out of 
his, defendant's s, own wagon, and the sale was not complete, under the 
case of State v. Kind, until the receipt of the liquor by the buyers.” 

In this case, the order for the liquor and beer was taken by the 
agent of defendant in the township of Harmony, county of Warren, 
in this State. The delivery of the liquor and beer was made there to 
the purchasers, and receipt of payment therefor was made there by 
the purchasers to the defendant. The sales therefore took place in 
Harmony township and within the jurisdiction of this Court. 

Were the sales a violation of the laws of this State? 

The 5%th, Sec. Comp. Stat. of N. J., p. 2904, declares that “any 
person or persons selling or offering or exposing for sale any of the 
liquors aforesaid,” (spirituous, vinous, malt or brewed liquors), “in any 
quantity from one quart to five gallons, without a license for that 
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purpose first had and obtained according to the provisions of this 
Section . . . shall be guilty of the offense of keeping a disorderly 
house.” 

The Supreme Court of this State in Shuster v. State, 33 Vroom 
521, on page 522, in speaking of the Werts Act of 1889, says: “By 
that statute the unlicensed sale of any of the liquors named in its 
title is made penal, and the offense is designated as ‘keeping a dis- 
orderly house.’ Inapt as the designation may seem, it includes sales 
from a wagon on the highway, and the offense may arise from a 
single sale. Parker v. State, 32 Vroom 308. In other words, the 
Common Law offense of keeping a disorderly house is enlarged by 
this Act, but its consequences remain the same. For punishment, 
therefore, the Court is relegated, as before the change, to the fro- 
visions of the law as to nuisances and other offenses indictable at 
Common Law. Crimes Act, Gen, Stat., p. 1083, Sec. 192. By the 
Act of 1893 (Gen. Stat., p. 1101), where the offense of keeping a dis- 
orderly house consists wholly in the unlawful sale of liquors, the 
indictment is required to be in form for the sale of intoxicating 
liquors contrary to law. This language has been declared by this 
Court to be not a formula, but a requirement to state facts showing 
the sale to be contrary to law. Rogers v. State, 29 Vroom 220. The 
offense still continues to be the keeping of a disorderly house within 
the Werts Act, but that designation is to be omitted from the in- 
dictment.”’ 

The first count of the indictment charges the defendant with the 
sale of certain vinous, spirituous, malt and brewed liquors in quan- 
tities from one quart to five gallons to Frank Fakeate and Steve 
Bakos at the township of Harmony, Warren county, New Jersey, on 
the eleventh day of August, 1915, without a license, contrary to the 
Statute in such case made and provided. The second count charges 
the sale to be less than a quart. 

The defendant having sold the liquor and beer in Harmony 
township, Warren county, New Jersey, within the jurisdiction of 
this Court, in violation of the liquor law of the State of New Jersey, 
as determined by the highest Courts of this State, the Interstate 
Commerce Law is suspended, or is without operation in this case, in 
virtue of the Webb-Kenyon Act of Congress, as construed by the 
Supreme Court of the United States in the case of Adams Express 
Company v. Commonwealth of Kentucky, 238 U. S. 190. 

The Court, therefore, finds the defendant guilty as charged in the 
first count of the indictment, but not guilty under the second count 
of the indictment. 





That the books of a bankrupt which have been transferred to the 
trustee in accordance with the bankrupt act of July 1, 1898 (30 Stat. 
at L. 565, chap. 541, U. S. Comp. Stat. Supp. 1911, p. 1511), § 70, may 
be produced before the grand jury and before the petit jury at the trial 
of the bankrupt for concealing money from the trustee, without in- 
fringing the bankrupt’s constitutional privilege against self-crimina- 
tion, is held in Johnson v. United States, 47 L.R.A, (N.S.) 263. 
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IN RE MATTHEWS. 


(Essex Co. Surrogate’s Court, September, 1915). 
Administration on Estate—Bankruptcy—Appointment of Administrator. 


In the matter of the estate of Charlotte B. Matthews, deceased. 


STICKEL, surrogate: Charlotte B. Matthews departed this life 
January 12th, 1915, leaving a will, wherein she appointed Philemon 
Woodruff, Esq., executor, and made Frank C. Ward, her residuary 
legatee. Philemon Woodruff, however, declined to act as executor 
and duly renounced his right to administer upon said estate. On 
January 25th, 1915, the said Frank C. Ward filed a petition in bank- 
ruptcy, and on February 11th, 1915, William P. Sutherland was ap- 
pointed trustee of the estate of the said bankrupt. The said trustee 
thereupon filed a petition with this Court, setting forth the foregoing 
facts, and that he had thereby succeeded to the interest of the said 
Ward as residuary legatee under said will, and praying that adminis- 
tration, with the will annexed of the estate of said Charlotte B. 
Matthews, be granted to him. 

Notice of his application was given by the trustee in bankruptcy 
to the residuary and other legatees named in said will and to the 
next of kin of the testatrix. The residuary legatee appeared and, 
without challenging the right of the trustee in bankruptcy, or rais- 
ing any dispute as to the right of administration, expressed himself as 
ready and willing to administer upon the said estate. The problem 
presented for solution is whether the prayer of the petition of the 
trustee in bankruptcy should be granted and letters of administration 
c. t. a. issued to him 

He contends that his prayer should be granted and assigns four 
reasons, as follows: 

1. That, upon his appointment as trustee, the right to adminis- 
tration c. t. a. upon this estate passed to him as property within the 
meaning of subdivision 5 of Sec. 70 of the Bankruptcy Act. 

2. That this right is a “power” possessed by the bankrupt which 
passed to his trustee under subdivision 3 of Sec. 70 of the Bankruptcy 
Act. 

3. That, irrespective of whether the right of administration 
passed under the aforementioned sections, the trustee in bankruptcy 
should be appointed administrator c. t. a., because he is the personal 
representative of the residuary legatee and the owner, by operation 
of the bankruptcy law, of all of the interest of the residuary legatee 
in the estate of Charlotte B. Matthews, deceased, and as such per- 
sonal representative and owner is entitled, under the decisions of In re 
Kirkpatrick, 22 N. J. Eq., 463-466, and In re Booraem’s Case, 55 N. 
J. Eq., 759, to administration c. t. a. as the person most interested 
in an economical administration of the said Matthews Estate. 

4. That, in any event, the residuary legatee in this matter is a 
bankrupt, and this Court cannot appoint a bankrupt as administrator, 
and should therefore appoint the trustee as the owner as aforesaid 
of the residuary legatee’s interest in the said estate. 

I will take up these contentions in order. 





302 THE NEW JERSEY LAW JOURNAL. 


1. Subdivision 5 of Section 70 of the Bankruptcy Act, referring 
to property passing to a trustee, reads as follows: ‘Property which 
prior to the filing of the petition he could by any means have trans- 
ferred, or which might have been levied upon and sold under judicial 
process against him.” Under this section, property transferable by 
any means, or only by peculiar means, or property which is leviable, 
undoubtedly passes, but still there must at least be something there 
which the law would denominate a property right. Remington on 
Bankruptcy, Sec. 967-970 inc., and cases cited. The right to ad- 
ministration is not a property right, but a right which is purely per- 
sonal. Cresse’s Case, 28 N. J. Eq. 236. Therefore it would appear 
that this right did not pass to the trustee in bankruptcy under this 
subdivision. 

2. Nor can it pass under subdivision 3 of Section 70 of the Bank- 
ruptcy Act, which invests the trustee with those “powers which he 
(the bankrupt) might have exercised for his own benefit, but not those 
which he might have exercised for some other person.” The duties 
of this administrator with the will annexed involve the administration 
of the estate of Charlotte B. Matthews for the benefit of her creditors 
and legatees, as well as for the benefit of the residuary legatee. 
Under a similar provision of the bankruptcy law of England, the 
Court used the following language: “The right of the husband to 
administer his wife’s estate is not a right which passes to the hus- 
band’s trustee in bankruptcy. The section of the Bankruptcy Act of 
1883, to which I have been referred, seems to me to be limited to 
rights which a bankrupt may exercise for his own benefit and for 
his own benefit alone. In the Goods of Turner, 12 P. D., 18. See 
also Black on Bankruptcy, sec. 332, page 772; Brandies v. Cochrane, 
112 U. S. 344; Jones v. Clifton, 101 U. S. 225.” 

Contentions 3 and 4 I will take up together. 

Sec. 27 of the Orphans’ Court Act, Laws of 1898, p. 724, pro- 
vides as follows: “If any person die intestate, or if the executor 
named in any testament renounce the executorship, or neglect for 
the space of forty days after the death of the testator to prove such 
testament, then administration of the goods, chattels and credits of 
such intestate, or of such testator, with the testament annexed, shall 
be committed or granted to the widow, or the next of kin of such in- 
testate, or testator, or to some of them, if they or any of them will 
accept the same; and, if none of them will accept thereof, then to such 
other proper person, @r persons, as will accept the same.” 

Yet our courts have held, and it must now be regarded as the 
established rule, that when an executor renounces his executorship, 
the residuary legatee is entitled to administration in preference to 
legatees next of kin and creditors. This is done on the same princt- 
ple that the administration of the estate of an intestate is committed 
to the next of kin. In each case, it is committed to the person most 
interested in the proper administration of the estate. In the matter 
of the will of Sophia Kirkpatrick, 22 N. J. Eq. 463-466. And on the 
same principle this preference is extended to the personal repre- 
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sentative of a deceased residuary legatee. In re Booraem’s Case, 55 
N. J. Eq. 759. And to the guardian of infant next of kin. Woodruff 
v. Snoover et al, 45 Atlantic Reporter 980. 

And the personal representative’s right to administration is 
acquired not by reason of the fact that he may ultimately be entitled 
to the estate, but by force of his representative character. In re 
Booraem’s Case, supra. 

In Atkinson v. Barnard, 2 Phill. 316, the residuary legatee was 
preferred even though there was no prospect of a residuum. See also 
Donahay v. Hall, supra. 

Granting, therefore, that the property interest of Frank C. Ward, 
the residuary legatee, passed by operation of the Bankruptcy Law 
to the petitioner, his trustee in bankruptcy, and that he is the per- 
sonal representative of the residuary legatee within the meaning of 
the foregoing decision, which latter proposition I strongly question 
(see Black on Bankruptcy, sec. 298, page 713, and cases cited), still 
no case to which | have been referred determines that, where the 
residuary legatee is ready and able to act, or to nominate someone to 
act for him, administration c. t. a. will be granted to a stranger. In 
both Booraem’s Case, supra, and Woodruff v. Snoover, supra, the 
persons entitled were unable either to act or to nominate. In the case of 
Osmun vy. Galbraeth, 131 Mich. 577; 92 N. W. 101, the statute ex- 
pressly provided that letters should be granted first to the widow, 
husband, or next of kin, and then to the “grantee of the interest of 
one or more of them.” 

In the Goods of Campion, (1900) p. 13, administration de bonis 
non was granted to the nominee of the assignee of the residuary 
legatee, but only upon the submission of a renunciation of the resi- 
duary legatee and a request for the appointment of his assignee, al- 
though the residuary legatee had earlier executed an assignment of 
all his property interest in his testator’s estate to his assignee. 

It seems clear to me, therefore, that, as was said in the Kirk- 
patrick case, supra, “it is not discretionary with the Ordinary, or 
Surrogate, to grant it (administration c. t. a.) to any other person 
than the residuary legatee, when he is willing and able to accept.” 

The question as to whether this Court should appoint a bankrupt 
as an administrator, it seems to me, is unnecessary to decide, as the 
bankrupt residuary legatee has offered to renounce in favor of some 
fit person, although, if it were necessary to decide that question, 
I would be inclined to hold that a bankrupt could not be appointed 
administrator, as those interested in an estate are entitled to the 
security of an administrator’s personal liability, as well as to that 
of his sureties, especially under our system of taking non lien bonds. 
See I Williams on Executors, page 531; Hills v. Hulls, 1 Salk, p. 36; 
Bell v. Timswood, 2 Phill, 22, Cornpropst’s Appeal, 33 Pa. St. 537. 

The principle being established that the residuary legatee is in 
all cases entitled to the administration, and the difficulty of the 
execution of the office being obviated by the appointment by the 
legatee of some competent person to act for him, I think that no 
discretion is left to me but to grant administration to a proper 
nominee of the residuary legatee. 
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In the matter of the will of Sophia Kirkpatrick, supra, a corpora- 
tion aggregate was appointed residuary legatee, and the Court, hav- 
ing determined that a corporation aggregate could not act as ad- 
ministrator c. t. a., held that no discretion was left him but to ap- 
point the nominee of the residuary legatee, and that, assuming he 
did have such discretion, it “ought to be exercised for the protection 
of the residuary legatee, where the person proposed (as the legatee’s 
nominee) is a proper, competent and responsible person. = 

1 will therefore deny the prayer of the petitioner, the trustee in 
bankruptcy, and appoint Raymond E. Taylor, the person proposed 
both by the residuary legatee and the cestui que trust in said will, he 
being, in my judgment, a proper, competent and responsible person. 





INMAN v. COCHRAN. 


(Mercer Common Pleas, Sept. 10, 1015). 
Workmen's Compensation Act—Casual Employment—Contract of Hiring—Tranefer of 
Services— Independent Contractor. 

Case of Flora May Inman, Petitioner, against George C, Cochran, 
and, in the alternative, Newton A. K. Bugbee & Co., a corporation of 
the State of New Jersey, Respondent. Petition filed under Work- 
men’s Compensation Act. 

Mr. Frederick W. Gnichtel and Mr. John H. Kafes for Petitioner. 

Mr. Lewis Starr for Respondent Cochran. 

Mr. Edward L. Katzenbach for Newton A. K, Bugbee & Co. 


MARSHALL, J.: This is a proceeding brought by Flora May 
Inman, petitioner, against George C. Cochran, or in the alternative, 
Newton A. K. Bugbee & Co., respondents, under the Workmen’s Com- 
pensation Act (P. L. 1911, p. 13+) and the amendments and surfple- 
ments thereto. Both respondents appeared and answered. 

The respondent, Newton A. K. Bugbee & Co., by its answer denies 
that Inman was in its employ and that he was injured by an accident 
arising out of and in the course of any employment by it. 

The answer of the respondent, Cochran, raises three defenses: 

1. That the deceased workman, Inman, was not an employé under 
the terms of the Workmen’s Comgensation Act; 

2. That the employment, so far as Cochran was concerned, il 
there was any employment at all, was casual; 

3. That at the time the accident occurred, which resulted in In- 
man’s death, the latter, was not in the employ of Cochran, but was in 
the employ of the Bugbee Company. 

The testimony taken at the hearing disclosed the following facts: 
George C. Cochran, one of the respondents, is in the trucking business, 
and apparently makes a specialty of moving heavy machinery. He 
had contracted with the Essex Rubber Company to place in position 
two tanks, which were to be elevated on concrete piers, some eighteen 
feet in height. Certain structural iron work was necessary to be 
erected before the tanks could finally be placed in position. Newton 
A. K. Bugbee & Co. were engaged to do such structural iron work. 
Charles Inman was a structural iron worker, and for a period of 
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about four years prior to his death had engaged part of the time in 
the contract business on his own account, and at other times was 
hired by Cochran. Cochran employed Inman to work for him in con- 
nection with placing the tanks for the Essex Rubber Company. The 
work was to commence on February 8th, 1915, and Inman’s services 
were engaged by Cochran two or three days before that time. The 
arrangement was that, besides his labor, Inman was to furnish certain 
rigging or tackle for use in hoisting the tanks. His compensation was 
to be $10.00 a day, five dollars for his work and five dollars for the 
use of the rigging. Cochran also, on the same work, employed John 
Willever, whom he had agreed to pay at the rate of seventeen dollars 
per week. Both Inman and Willever had been working for Cochran 
all day Monday, February 8th, 1915, preceding the accident, and like- 
wise they went to work for Cochran on Tuesday, February 9th, 1915. 
Inman was injured on that morning, and died as a result of his injuries. 

On Tuesday morning, February 9th, 1915, Newton A. K. Bugbee 
& Co. sent Edward Bound and Charlie Philhower, both structural 
iron workers, to the Essex Rubber Plant. These men were to place 
certain iron beams upon the concrete piers. These iron beams were 
to support the two tanks which Cochran had contracted to place in 
position. Bound examined the beams and saw that they were too 
heavy for two men to handle. Cochran was anxious to get his men 
started to work, but was unable to proceed until the iron beams were 
set. He went over to Bound and said, “Ed, we are all tied up until 
that iron work goes up there. Now, there is Charlie (Inman) and 
Whitey (Willever); you can have them if Mr. Bugbee is satisfied. 
You call him up.” Bound went to telephone to Bugbhee and came 
back and told Cochran that it would be all right. Bound, Philhower, 
Inman and Willever then started the work of setting the beams, and 
Cochran ran the hoisting engine. Bound had no conversation with 
either Inman or Willever before they started to work, and made no 
arrangements with them. Bound gave no orders to either Inman or 
Willever, and, according to Willever’s testimony, he received his 
instructions from Cochran. The time required to set the beams in 
place on the concrete piers was about an hour and a half. 


Just before the accident one of the men fastened the tackle to 
one of the beams; thé engine was started, and drew the beam into 
the air. Inman took his position on a platform or scaffolding about 
fourteen feet from the ground. Then it was discovered that it was 
necessary to have the plans or drawings, to show how the beams 
were to be placed on the riers, and Bound went to the office for the 
blue-prints. While he was away, the beam was raised up to turn it 
around, the shive gave away in the block, and, in falling, struck 
Inman on the head, fracturing his skull and knocking him to the 
ground, so that he died shortly after. The shive or pulley was part 
of the tackle owned by Inman and hired or rented by him to Cochran. 


There was testimony to the effect that such helping out among 
persons engaged on the same work was customary. Newton A. K. 
Bugbee & Co. never made any payment for the services of either 
Inman or Willever. Cochran paid them both. In Willever’s case, 
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he paid him for the entire week without any deduction whatever; he 
paid ten dollars for Inman’s labor and the use of his tackle for Monday, 
and five dollars a day for the use of the tackle Tuesday, Wednesday 
and Thursday. Cochran testified that he did not expect to make any 
charge to Newton A. K. Bugbee & Co. for the assistance of his men. 

The first question for the determination of the Court is whether 
Cochran or Newton A. K. Bugbee & Co. was the employer of Inman. 

The Workmen’s Compensation Act applies by its terms only to 
“employer” and “employee” and when there is a contract of hiring. 
The law is essentially based on contract, and in the absence of a con- 
tract of hiring, the Act will not apply. 

With respect to the respondent, Newton A. K. Bugbee & Co.,, 
did the relation of employer and employé exist between it and Inman? 

The testimony clearly showed that Inman was employed by Coch- 
ran; that he had not been discharged, and that it was at Cochran’s 
suggestion that he undertook to assist the men sent by Newton A. K. 
Bugbee & Co. in the installation of the iron beams; that he was not 
hired by Newton A. K. Bugbee & Co., or by any person representing 
it, and that he was not paid or agreed to be paid by Newton A. K. 
Bugbee & Co. 

It was to Cochran’s interest that the work, to be performed by 
Newton A. K. Bugbee & Co., should be prompftly and quickly executed, 
His part of the work was at a standstill and he and his men were all 
idle. It was for that reason, as he testifies, that he was anxious that 
the work of the Bugbce Co. should be completed. Under these cir- 
cumstances it was only natural that he should offer the aid of his own 
men to expedite the work which, at the outside, would not require 
more than two hours’ time to complete. 

It is contended on the part of Cochran, that, at the time the ac- 
cident happened, there had been a transfer of Inman’s services, either 
expressly or by implication, from Cochran to Newton A. K. Bugbee 
& Co. In support of this contention, counsel relies upon the case of 
the D. L. & W. R. R. Co. v. Hardy, 59 N. J. L. 35. 

In Jackson v. Erie Railroad Company, 91 Atl. 1035, the deceased 
was employed on a work train on the Ringwood Branch of the Erie 
Railroad; the cars used were owned by an independent contractor, 
for the hauling of sand and gravel in completing a new branch. 

Justice Black, in affirming the judgment of the Passaic Court of 
Common Pleas, said:,“In order to bring the case within the principle 
of Delaware, etc., R. R. Co. v. Hardy, 59 N. J. L. 35, the plaintiff in 
certiorari must show that the servant has in fact consented to the 
transfer of his services to the new master, and accepted him as his 
master pro hac vice, and that he has entered upon the service and 
submitted himself to the direction and control of the new master; 
but this was not shown.” 

In the case of Henneberry v. Doyle Bros., W. C. Rep. Vol. 1, 
1912, 147, a workman had been employed by the consignee of a cargo 
of coal, as a “barrow man,” his duty being to roll a barrow along a 
plank from the ship to the dock. Other men employed at the un- 
loading of the ship had been engaged by or on behalf of the owners 
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of the ship. Among the ship’s employés was a class known as tip- 
pers. The “barrow man” exchanged places for a short time with one 
of the “tippers,” and while engaged at the “tipping” the “barrow 
man” fell into the hold, and received injuries from the effect of which 
he died. It appears from the evidence that the practice of inter-— 
changing services was known to and not prohibited by the employer. 
Held, that the accident arose out of and in the course of the employ- 
ment of the deceased. 

In the recent case of Rongo v. Waddington & Sons, Inc., et al., 
94 Atl. 408, the facts were that Waddington & Sons were contract- 
ing teamsters, having a number of wagons and horses which they 
let out to such persons as had need of them. Vanderbilt hired teams 
from R. Waddington & Sons, Inc. The teams, when hired by Van- 
derbilt, were under his direction and control, so far as indicating 
what he desired to have the driver of the team do was concerned. 
An injury having happened to the team driver, the question arose 
as to who was the employer, Waddington & Sons, Inc., or Vander- 
bilt. The Common Pleas Court of Hudson County held Vanderbilt 
responsible on the basis of the case of Hardy v. D. L. & W. Rail- 
road, 57 N. J. L. 505. The Supreme Court, in reversing the Hudson 
Court of Common Pleas, held that the employer and employé con- 
templated by the Workmen’s Compensation Act were not to be 
judged by the case of master and servant at common law. Analyzing 
the provisions of the Workmen’s Compensation Act the Court said: 
“We conclude, therefore, that it was an error on the part of the 
trial Judge to hold Vanderbilt as the employer. Vanderbilt had no 
direct dealings with the petitioner; he had nothing to say on the 
question how much wages petitioner should be paid; the only con- 
tract that he made was a contract with Waddington for the supply 
of a team consisting of a wagon, horses and driver, for which he 
paid as a team. There was of course ample evidence to justify an 
award as against Waddington, and this is what we think the Court 
ought to have done.” 

While the Rongo case differs in some particulars from the Coch- 
ran case, still the same principle controls. In the-case at bar, Inman 
was employed by Cochran, no new contract was made, and he as- 
sisted the Bugbee Co., together with Cochran himself and other of 
his men, for the sole purpose of getting the iron beams installed in 
order that Cochran might proceed with his work of placing the tanks 
in position. 

My conclusion is that at the time of the accident, Inman was in 
the employ and under the direction of Cochran, and that there had 
been no transfer of his services to Newton A. K. Bugbee & Co. 

Another defense raised by Cochran is that the employment of 
Inman was casual. 

It would appear that the employment of Inman and Willever 
were essentially similar, with the exception that Inman furnished 
certain rigging for use in elevating the tanks. Both were employed 
by Cochran on February 8th, 1915, and according to the testimony 
worked all that day at the Essex Rubber Company plant, returning 
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to work on the same job Tuesday, February 9th. Willever con- 
tinued to work for Cochran during the rest of the week and was paid 
a full week’s wages of seventeen dollars, without any deduction. But 
for the accident, it must be assumed that Inman’s employment would 
have continued at least for the balance of that week. Cochran testi- 
fied that Inman worked for him lots of times before the week when 
the accident happened, and Mrs. Inman testified that her husband 
had frequently worked for Cochran. 

In the case of Scott v. Payne Bros., 89 Atl. 927, the petitioner 
in that case was a structural iron worker in the regular employ of 
the defendants, and likely to be retained for some time, at least as 
long as the work remained unfinished. The Court held that the pe- 
titioner was employed for an indefinite period, at five dollars per 
day, to work on a contract for the erection of a structural steel build- 
ing, and that it was not mere, temporary, accidental employment— 
that it was not casual. 

In Sabella v. Brazileiro, 91 Atl. 1032, the petitioner was a long- 
shoreman, and had frequent employment by the defendant to assist 
in loading and unloading of ships; all longshoremen are paid by the 
hour for the term of service; the foreman told the deceased in Brook- 
lyn, to go to Jersey City, as they had a ship in dock; deceased went 
there, was set to work and within two hours the accident happened 
which caused his death. The Supreme Court held that, while this 
class of work was not constant, depending upon there being a ship 
of the prosecutor in port, it appears that the deceased was frequently 
called upon by the prosecutors to serve them in this particular char- 
acter of work, being one of a class of stevedores ready to respond 
when called. 

The business carried on by Cochran was not such as to afford 
employment to Inman each working day in the year, but was as 
constant as such work usually is. It afforded Inman employment at 
frequent periods, and he might reasonably have expected it to continue 
under like conditions. I find that Inman’s employment was not casual 
within the meaning of the Workmen’s Compensation Act. 

The last defense to be considered is that the deceased was an 
independent contractor. 

While it is true that at times, during the period of four years 
preceding the accident, Inman did contract work on his own account 
and owned rigging for the purfose of installing structural iron work, 
which at the time of the accident he had hired to Cochran, under an 
arrangement whereby he was to be paid ten dollars a day for his own 
services and the use of his rigging, I cannot agree with counsel for 
Cochran that there was no division as to how much of the daily com- 
pensation was to be applied for his wages and how much for the use 
of the tackle, and on this point need but refer to the testimony of 
Cochran himself, pages 49, 50 and 51, 

“Q. On or prior to February 8, 1915, did you hire him (Inman) 
to work for you? A. Yes, sir. Q. Did you make a contract of hire 
with him on or before February 8th? A. He worked for me lots of 
times before that. Q. Did you have any understanding with him on 
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or before February 8th, that you would give him so much for his 
services and so much for the use of his rigging? A. I made arrange- 
ments with him before the 8th. Q. How long before? A. About a 
couple of days. Q. How much were you to pay him for his services 
and the use of his rigging? A. Ten dollars a day. Q. For his work? 
A. For his work and use of the rigging. Q. How much for his work? 
A. $5 for his work and $5 for his rigging.” 

My conclusion is that Inman was not an independent contractor. 
In inverse order this disposes of all of the defenses raised by the 
respondent Cochran. 

My conclusion, therefore, is that Inman’s death was caused by 
accident arising out of and in the course of his employment by the 
respondent George C. Cochran, and that, by reason of his death, 
petitioner is entitled to compensation under paragraph 12 of Section 2 
of the Workmen’s Compensation Act; that at the time of the accident 
his weekly wage was thirty dollars per week; that there are three 
dependents, the petitioner and two children, Mildred, five years of age, 
and Charles, two years of age. 

Compensation will be allowed at the rate of ten dollars per week 
for and during a period of three hundred weeks besides expenses of 
last sickness and burial, the cost of burial not to exceed one hundred 
dollars. Petitioner is also entitled to costs as against the respondent 
Cochran. 

As against the respondent Newton A. K. Bugbee & Co., the peti- 
tion will be dismissed without costs. 





KENDALL v. TIETJEN & LANG DRYDOCK CoO. 


(Hudson Common Pleas, Part 1, Aug. 8, 1915). 
Workmen's Compensation Act— Testimony Considered and Judgment. 


Case of John J. Kendall, Petitioner, against Tietjen & Lang 
Drydock Company, Respondent. Petition filed under Workmen’s Com- 
pensation Act. 

Mr. John H. Winans and Mr. Peter Bentley for Petitioner. 

Mr. Marshall Van Winkle and Mr. Richard F. Jones for Re- 
spondent. . 

SULLIVAN, J.: The only question in controversy between the 
parties in this case is the extent of the injury. 

The petitioner alleges that, by reason of the accident which hap- 
pened to him on July 2nd, 1914, while he was in the employ of the 
respondent, two ribs were fractured and his left kidney displaced, 
and he complains of pains and other ailments which he says have 
arisen since the occurrence of the accident. 

After hearing the testimony of the physicians of both parties, the 
Court found such a discrepancy in their opinions that, with the con- 
sent of both parties, the Court appointed Dr. William B. Faison to 
make an examination of the petitioner and make his report in open 
Court, subject to the examination of the attorneys for both sides. Dr. 
Faison has made such examination and report and has been ex- 
amined in Court by respective counsel on the subject. 
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From all the evidence in the case I am satisfied that the peti- 
tioner’s ribs were not fractured at the time of the accident. I am 
further satisfied that he has not now a displaced kidney. I believe 
that any injury he received at the time of the accident is temporary. 
At the present time he seems to suffer from a nervous condition ; and, 
from the testimony, I believe this condition is the result of the acci- 
dent referred to in his fetition and testified to at the hearing. There 
has been some contention on the part of the respondents that this 
nervous condition is the result of the excessive use of alcohol; and, 
while there is some testimony to support this view, I cannot say that 
it proves anything else than an occasional over-indulgence in alcoholic 
drinks. It certainly has not been sufficient for the Court to find that 
his present condition is the result of alcoholism. I believe there can 
be no question about the man’s present inability to work, for, besides 
his own testimony, we have the testimony of the physicians that they 
did find a certain nervousness and sensitiveness about him; and this 
coupled with the fact that, since the accident he has worked but 
infrequently and for very short periods of time, leads the Court to 
believe that he has some affliction which prevents him from working 
and which was occasioned by the accident. This conclusion of the 
Court is strengthened by the fact that ordinarily he was able to earn 
in the neighborhood of $28.00 per week prior to the accident, whereas, 
since the accident, his weekly earnings have been miserably small. 
It would be a strain upon credulity to believe that a man able to earn 
$28.00 per week would malinger in order to obtain $10.00 per week. 

In this condition of the proofs I think I should find that the pe- 
titioner is at present suffering from a temporary disability occasioned 
by the accident that occurred to him on July 2nd, 1914, while he was 
at work in the employ of the respondent; that he is entitled to the 
amount of his hospital and medical expenses for a period of two 
weeks after the accident; that, beginning at a period of two weeks 
after the accident, he should be paid by the respondents compensation 
at the rate of ten dollars per week; and that the amount already 
accrued at that rate should be paid to him in one lump sum. 





IN RE MAUSOLEUM BUILDERS OF NEW JERSEY. 


(State Board of Equalization of Taxes, July, 1915). 
Tazation— Mausoleums in Cemetery a. = When Erected by Private Corporations Not 
4 empt. 


In the matter of the application of Mausoleum Builders of New 
Jersey for the cancellation of the tax assessment for the year 1914 on 
property situate in the borough of Totowa, county of Passaic and 
State of New Jersey. 


Mr. Michael Dunn for Petitioner. 
Mr. Daniel Campbell for Respondent. 


THE BOARD (Memorandum by Mr. Jess): This is an appeal 
from the action of the Passaic County Board of Taxation in affirming 
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an assessment of $35,000 upon a building known as a mausoleum, 
erected upon a plot one hundred feet by one hundred and fifty feet, 
in Laurel Grove Cemetery in the Borough of Totowa. The petitioner 
asks that the assessment be cancelled, on the ground that the prop- 
erty is exempt under Section 3, subdivision 6 of the General Tax Act, 
which exempts “Graveyards not exceeding ten acres of ground, ceme- 
teries and buildings for cemetery use erected thereon.” 

The building in question was erected by the Mausoleum Builders 
of New Jersey as a place of sepulture for the dead. The Mausoleum 
Builders of New Jersey is a corporation organized under the general 
Corporation Act of New Jersey. Its objects, as stated in its certificate 
of incorporation, are to build mausoleums, to manufacture and deal 
in every kind of material, to acquire, hold and dispose of stocks and 
bonds, to acquire, hold, lease and convey real and personal property 
in New Jersey or elsewhere and to purchase, own, charter and operate 
steamboats, steam tugs, barges and other boats. The certificate also 
provides that the corporation shall have all the broad general powers 
which the draughtsmen of corporation charters are in the habit of 
prescribing in the certificate of incorporation. The authorized capital 
stock is $400,000, divided into 4,000 shares of a par value of one hun- 
dred dollars each. 

The Laurel Grove Cemetery Company agreed to sell to the Mau- 
soleum Builders a plot of land in the cemetery, 100x150 feet, as a 
site for a mausoleum. The purchase price of $10,000 was to be paid 
in instalments of $1,000 each. Only the first instalment has been paid. 
The resolution authorizing the sale of the land provided that the plans 
and specifications of the mausoleum should be approved by the direc- 
tors of the cemetery, and that the mausoleum should be maintained 
after its completion under the terms and conditions of an agreement 
to be thereafter made between the parties. The land was sold subject 
to the requirements and regulations that govern the cemetery. The 
building erected upon this land contains about four hundred crypts. 
These crypts are sold to such persons as may desire to buy them as a 
perpetual resting place for the dead. Eleven crypts had been sold up 
to the time of the assessment under review. 

The sole question to be decided is whether this mausoleum is a 
building for cemetery use within the meaning of Section 3, subdivision 
6 of the General Tax Act of 1903, above quoted. The local assessor 
decided that it was not. In that decision he was sustained by the 
Passaic County Board of Taxatior. 

We think this judgment was correct. Statutes granting immunity 
from taxation must be construed strictly. Property claiming exemp- 
tion must be clearly within the terms oi the grant. Rosedale Cemetery 
Association v. Linden, 73 New Jersey Law 421. When the Legislature 
exempted buildings “for cemetery use” it could hardly have had in 
mind such a structure as that involved in this appeal, for such build- 
ings were not then known nor contemplated. It is true that from 
time immemorial mausoleums have been used as a place of sepulture 
for individuals or for members of an entire family, but never before, 
in this State at least, has the erection and maintenance of mausoleums 
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and the sale of space therein been made a matter of commercial en- 
terprise, conducted by a private business corporation. 

The only possible ground for exempting this building from taxa- 
tion is the fact that it is erected in a cemetery. If it were on land 
outside of a cemetery, no claim for its exemption could seriously be 
urged. It may be conceded that the use of the building is a “cemetery 
use,” in the broad meaning of the phrase, but we do not believe that 
it is so used in the ‘sense intended by the statute. The exemption of 
“cemeteries and buildings for cemetery use erected thereon,” as we 
understand it, includes the land and the permanent improvements 
thereon, which form a part of the realty and are essential for the use 
and enjoyment of the land. State v. Wilson, 52 Maryland 638; Appeal 
Tax Court v. Baltimore Cemetery Co., 50 Maryland 432. 

The descriptive phrase, “buildings for cemetery use,” as we con- 
strue it, refers to buildings essential and necessarily incidental to the 
use of the cemetery. The structure we are here considering fails to 
meet that test. The action of the Passaic County Board of Taxation 
should therefore be affirmed. 





IN RE NEW YORE, SUSQUEHANNA & WESTERN BR. R. ET AL. 


(Board of Public Utility Commissioners, July 12, 1915). 
Railroads— Track Crossing—Case in Court to be First Disposed of. 


Mr. D. E. Minard for N. Y., S. & Western R. R. Co. 


Mr. L. D. H. Gilmour, Mr. E. W. Wakelee and Mr. William D. 
Edwards for Public Service Railway Company and Bergen Turnpike 
Company. 

Mr. Albert C. Wall for West Shore Railroad Company. 


Mr. C. K. Reed for Ridgefield Park. 


Mr. William J. Morrison, Jr., for property owners of Ridgefield 
Park. 


BY THE COMMISSION: The Bergen Turnpike Company and 
Public Service Railway Company, lessee of the Turnpike Company, filed 
a petition with this Board, alleging that a situation of danger exists at 
the points where the Turnpike crosses the tracks of the New York, Sus- 
quehanna and Western Railroad Company, and the tracks of West 
Shore Railroad Company, in the village of Ridgefield Park, and pray- 
ing that the Board will, of its own motion, initiate a proceeding under 
the provisions of Chapter 57, Laws of 1913, generally known as the 
“Grade Crossing Act,” to eliminate suth grade crossings. 

Chapter 57, Laws of 1913, provides, in Section 1, that “whenever 
a public highway and a railroad cross each other at the same level and it 
shall appear to the board that such crossing is dangerous to public 
safety, or that the public travel on such highway is impeded thereby, the 
Board of Public Utility Commissioners may order the company operat- 
ing such railroad, within such time as said board may say, to alter such 
crossing according to plans to be approved by said Board;” and then 
provides several methods of separating the grades, 
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Section 2 provides that the entire expense shall be borne by the 
steam railroad unless the crossing is used by a street railway, when the 
street railway may be required to contribute not exceeding ten per 
centum of the expense directly chargeable to the crossing used by it. 


Section 5 provides: “The Board or body having charge of the 
finances of any municipality wherein any such crossing exists, may pre- 
sent to the Board of Public Utility Commissioners a petition in writ- 
ing setting forth the facts upon which relief under this act is sought, or 
upon the petition of any railroad company, whose tracks cross 
or are crossed at grade, or said Board of Public Utility Com- 
missioners may, of its own motion, proceed with respect to any such 
crossing ;” and then provides for notice, hearing, etc. 

It is admitted that none of the parties mentioned in the fifth sec- 
tion of the Act has filed a petition praying for a hearing. The present 
inquiry is purely informal to determine whether a situation exists con- 
cerning which the Board should proceed, despite the fact that neither of 
the parties mentioned in the Act has petitioned for relief. 


The Board requested all parties who might be affected by an order, 
if such proceedings were had, to appear and discuss the matter and give 
the Board their views. Several meetings were held and briefs were 
submitted. 

It appears that the Public Service Railway Company, the lessee of 
the Turnpike, operates cars to the tracks of the West Shore Railroad 
Company in one direction and to the tracks of the New York, Susque- 
hanna and Western Railroad Company in the other direction, and that 
passengers are obliged to leave the cars, pass over the tracks of the 
companies, which parallel each other but a short distance apart, and 
board a car beyond the tracks in order to resume their journey. For a 
number of years, the street railway company has been desirous of secur- 
ing a crossing for its cars over the steam railroad tracks, but, for rea- 
sons which do not clearly appear, it has not secured such crossing. 

The street railway tracks, at the point in question, are laid upon 
the turnpike. 

It appears that, in 1911, an agreement was reached between the 
Bergen Turnpike and Public Service Railway Company of the one part, 
and the New York, Susquehanna and Western Railroad Company and 
West Shore Railroad Company of the other part, for the separation of 
the grades of the turnpike and tracks of the railroad companies, by con- 
structing a viaduct to carry the road over the tracks, at the joint ex- 
pense of the steam railroad companies and the turnpike and street rail- 
way companies. Work was about to be started, when the village of 
Ridgefield Park sought to have the Court of Chancery restrain the 
construction. A preliminary restraint was ordered. 

In this situation the defendants in the equity suit applied to the 
Court of Chancery to vacate the restraining order so that they might 
request the assistance of this Board to secure the separation of the 
grades under the Act of 1913. 

From the record before us nothing more appears than that, upon 
application for that purpose, the Chancellor continued the rule to show 
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cause, and vacated the restraint, to permit an application by the turn- 
pike and street railway companies, who have no standing to begin a 
proceeding under the act, to this Board. The Court expressed no 
opinion on the questions involved or as to the propriety of action being 
taken by the Board. He simply stated that this Board has jurisdiction 
over the whole matter of grade crossing elimination. 

All of the parties interested in the proceeding including the muni- 
cipality, with the exception, of course, of the turnpike and trolley com- 
panies, strenuously object to the inauguration of a proceeding to alter 
the grades under the law. 

The objectors raise numerous questions. 

One of the questions so raised is whether the turnpike is a “public 
highway” within the meaning of the Act of 1913, and whether the Board 
could, or, should if it could, alter the crossing. 

These and other objections raised present serious questions, the 
determination of which the Board does not regard as essential to the 
proper disposition of the matter presently pending. 

The corporations involved have agreed between themselves on a 
plan of separation of grades and on the division of expense. If the 
turnpike is not a “public highway” within the contemplation of the 
grade crossing act, as is insisted by the municipality and the steam 
railroads, the Court of Chancery may determine that the construction 
of the viaduct under the proposed plan, or some other which properly 
conserves all interests, should be permitted. At any rate, it seems de- 
sirable that a Court of competent jurisdiction should settle these ques- 
tions, if possible, in the first instance. The pending proceeding in Chan- 
cery is not for the elimination of a grade crossing, but it is a suit to re- 
strain the execution of work which the defendants therein claim to have 
the right to do. It would appear that the parties thereto should have 
questions passed upon that will settle that litigation, and, at the same 
time, determine whether the turnpike company may use its property 
as proposed. The suggestion to overcome objections by recourse to 
proceedings before this Board, under the acts giving it jurisdiction 
thereover, did not come from the Court, but appears to have been made 
by the street railway company, the party most anxious to secure private 
benefit at the lowest cost and with the least difficulty, and one without 
standing to invoke the jurisdiction of the Board in the premises. We 
do not, therefore, feel that we are disregarding a suggestion made by the 
Court, and feel at liberty to act with the same freedom as if no order 
of vacation had been entered to permit of this application. We should 
give due considération to a suggestion or intimation from the Court of 
Chancery that it had before it a matter which was cognizable by this 
Board, and in which it was the judgment of the Court this Board should 
move. 

While the Board may begin proceedings to alter or abolish grade 
crossings, without the co-operation of municipalities interested, we 
should and do hesitate to begin proceedings on our own motion de- 
spite the expressed opposition of the municipality. 

Only in cases where it seems plain that action should be taken 
would the Board itself start proceedings over such objection. It is 
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highly desirable that petitions be filed by municipalities, or railroads, 
in order that the Board may have all possible assistance in presenting 
proofs and plans. The Board is doing its utmost to extend grade 
crossing protection, and to bring about the elimination of grade cross- 
ings as speedily as possible. It has proceedings pending which tax 
the energies of its engineers to the utmost, and, in the comprehensive 
scheme for steady and gradual elimination which it has adopted, has 
other proceedings in view. The failure of municipalities and inter- 
ested parties to lend assistance would be a serious embarrassment to 
this work, if the Board undertook proceedings in cases where a com- 
pany, without standing to invoke its jurisdiction, seeks to further, by 
this means, what may be otherwise accomplished. 

The situation under consideration is not one which the Board 
believes should be allowed to divert its energies and those of its staff, 
at least until it has been determined that the applicant is without 
redress in the proceeding which it has had stayed to make this ap- 
plication. 

We do not pass upon the question of danger, or whether the 
Board should take jurisdiction under the law. We decline to move 
in the matter, solely because we believe the public interest is better 
served by the devotion of our time and energies, and those of our 
limited staff, to situations in other localities that seem to us more 
imperatively to require action. 





VITOVITCH v. EMPIRE STEEL & IRON COMPANY. 
(Morris Common Pleas, Aug. 27, 1915), 
Workmen’s Compensation Act—Commutation of Payments. 


Case of Yarene Vitovitch, Petitioner, against Empire Steel & 
Iron Company, Respondent. Petition filed under Workmen’s Coin- 


pensation Act. 

Mr. Abraham Henig for Petitioner. 

Mr. Elmer King (King & Vogt) for Respondent. 

SALMON, J.: Under date of August 20th, 1915, there was filed 
in this matter, the “Determination of Facts” and “Rule for Judgment” 
determining the payments to be made petitioner of $6.60 per week 
for 300 weeks, and granting the prayer of petitioner, excepting as to 
an order for commutation of the payments directed to be paid. That 
element of the petition is under consideration and disposition of it will 
be now made. 

The petitioner is a woman aged 25 years, with three dependent 
children, whose ages are 4 years, 2 years, and an infant of a few 
months. The reason assigned for commutation is that petitioner 
‘is desirous of returning to her native country and make her per- 
manent residence with her father at Minsk Gubernia, Russia, Europe.” 
The petition states further “that petitioner is a resident of the United 
States for a period of about nine months only and does not care to 
live here, but is anxious to make her residence with her father in said 
Minsk Gubernia, Russia.” 

The statute under the 21st section clearly provides for a case 
such as this, and plainly there is discretionary power in the Court to 


grant the order desired. 
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But under all the circumstances, as they are now viewed, it is 
impossible to see in the request, if granted, a result which will be 
for the best interest of these four dependents. The Act states that 
it is the intention that the compensation payments are in lieu of wages 
and are to be received by the dependents in the same manner in which 
wages are ordinarily paid. The Act further states: “Therefore, com- 
mutation is a departure from the normal method of payment and is 
to be allowed only when it clearly appears that some unusual cir- 
cumstances warrant such a departure.” 

There are, the Court feels, “unusual circumstances” which war- 
rant a refusal of “such a departure.” In a matter of this nature, it 
is not too much to say that the Court should take judicial notice of 
the national difficulties in which the particular nation, to which pe- 
titioner desires to return, is found at this time. It is said that the 
destination of petitioner, that is—the province or city in which the 
petitioner’s father lives, is without the zone of conflict and distantly 
removed therefrom. Conceding this to be true, in view of the rapidity 
with which the scene of strife is removed from place to place, and in 
view of the larger consideration that a return is now sought to a 
country engrossed in its own defense, it appears plainly the part of 
prudence to keep these dependents within the confines of a nation 
previously regarded, no doubt, by the petitioner and her husband, if 
not an asylum, at least, for its open door of opportunity and which 
would now appear a most welcome place of refuge for dependents 
as young as these in question. 

At all events, it seems a most worthy exercise of discretion to 
provide for the regular payment of a stated sum as against a situa- 
tion where those, whom the law seeks to protect, shall be subjected 
to hazard of travel at a time most precarious, to take up a new home 
in a distant and troubled land with no assurance that petitioner and 
her little ones would find the comforts in the father’s house which 
naturally are pictured in petitioner’s mind. 

It is determined that the broadest consideration of the best in- 
terests of the dependents in this case dictates a refusal of petitioner’s 
prayer and therefore, the request for commutation of the payments 
will be denied without costs to either party as against the other. 





BRADY v- HAHNE & Co. 


(Essex Common Pleas, Sept. 17, 1918). 
Workmen's Compensation Act—Accident Not Shown To Be Cause of Physical Condition. 

Case of Agnes Brady, Petitioner, against Hahne & Company, 
Respondent. Petition filed under Workmen’s Compensation Act. 

Mr. Michael J. Tansey for Petitioner. 

Mr. Richard F. Jones for Respondent. 

OSBORNE, J.: The petition in this case was filed March 2, 
1915, duly served upon the respondent and the answer filed March 11, 
1915. 

The petition sets forth, and it is admitted by the respondent, that 
petitioner was employed as a saleswoman by the respondent in the 
linen department of its store in Newark. It is further admitted that 
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on the 6th day of March, 1914, a stool, which had been provided by 
the respondent and upon which petitioner had been sitting behind 
the counter, broke, precipitating her to the floor, and that she struck 
her back in falling and was injured thereby; that the respondent had 
notice of the occurrence of the injury; that petitioner's wages 
amounted to six dollars a week, and that respondent paid compensa- 
tion amounting to $135, covering a period from March 20, 1914 (being 
two weeks after the accident), to September 18, 1914 (being twenty- 
seven weeks in all), as well as reasonable medical and hospital services 
for the first two weeks after the injury. 

The petitioner in her petition contends that she sustained, as a 
result of the accident, “severe bruises on the back causing floating 
(movable) kidney and complete nervous breakdown, totally disabling 
the claimant from doing any work whatever, and thereby causing both 
temporary and permanent disability.” 

The respondent claims that petitioner has recovered from such 


injuries as she may have sustained as a result of the accident in ques- 
tion, and that she has been fully compensated therefor. 
f The burden of proof is upon the petitioner. She has not ap- 
n peared in Court in person; she claims compensation only for disability 
f resulting from nervous exhaustion and a movable kidney, due to the 
h accident, and the evidence adduced in her behalf is directed mainly 
iS to these conditions. 

There is no evidence to indicate that she had not recovered from 
tO the bruised condition of her back before the expiration of the twenty- 
a- seven weeks for which compensation was paid. 
sd The evidence regarding the cause of the displaced kidney is very 
1e contradictory. After considering it carefully, I am of the view, and 
id find the fact to be, that petitioner’s condition in that respect is due 
ch rather to her general debilitated condition, produced by the tubercu- 

losis from which she is admittedly suffering, than to the accident in 
in- question. 
r’s There is evidence in the case from which it would appear to be 
its quite unlikely that such a fall as petitioner received would cause dis- 
| placement of the kidney. There is evidence that such a condition is 
not an uncommon accompaniment of general debility. Where two 
possible causes intervene to account for an existing condition, I must 
accept the most probable one, particularly as it is impossible to say 
on. that the condition in question is due to the accident, petitioner’s phy- 
ny, sician admitting that he could not tell whether petitioner had a mov- 
able kidney before the accident (fp. 28 of testimony, book 2). It ap- 
pears that such a condition may exist for some time without knowl- 
edge or inconvenience (p. 40). It was found that all the abdominal 
organs were in an abnormal position. Probably one of the most 
h 2, common causes of this condition is a general rundown or debilitated 
1 11, condition resulting in a wasting away of the fatty tissue which sup- 
ports the kidney and other organs. ‘This debilitated condition is one 
that § of the symptoms of tuberculosis. This general falling of the abdominal 
pw organs bears out the theory that the kidney was displaced by some 
a 


cause other than by the fall complained of. If her condition was 
caused by a fall, it is impossible to say whether it was the fall in 
Tespondent’s store or the fall sustained a few days later in a trolley 
car (fp. 29). 
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The matter might be discussed at greater length and the evidence 
more fully reviewed, but, after having carefully considered the whole 
case, I am forced to the conclusion that the injuries now complained 


of have not been shown to be the result of the accident. 


be judgment for the respondent. 


There will 


MISCELLANY 


MARRIAGE OF MR. E. B. RANDALL. 


Mr. Edmund B. Randall, one of 
the popular lawyers of Paterson, 
was married on Aug. Ist to the 
widow of the late Dr. James H. 
Curtis. of that city. The wedding 
took place at the summer home 
of the bride’s parents, the Hon. 
and Mrs. Charles F. Wright, 
Pinecrest, Susquehanna, Pa. The 
father of the bride is a prominent 
and leading resident of Susque- 
hanna and has held high positions 
in the city and state. He was 
twice State Treasurer of Penn- 
sylvania and has three times rep- 
resented his district in Congress, 
besides having recently served on 
the Civil Service Commission. 

Mr. Randall has been a practic- 
ing lawyer in Paterson since 1907, 
being a member of the law firm of 
Hunziker & Randall. 





SOME STATE NOTES. 


Mr. Claude E. Cook, of Hack- 
ettstown, was a candidate for 
nomination for Mayor on the 
Democratic ticket at the last pri- 
mary election, and will run as 
such at the November election. 

Mr. Justice Swayze, on Sept. 
13, refused to issue a rule to show 
cause why County Clerk E. Bert- 
ram Mott, of Essex county, 
should not provide ballot boxes 
for the Progressives in the pri- 
mary. He said in giving his de- 
cision that the Progressives 
through their counsel, Frank H. 
Pierce, had failed to show that 
the party had received the neces- 


sary five per cent. of the total 
vote cast at the last general elec- 
tion for Assembly candidates. 

Mr. Walter R. Coe, of 800 
Broad st., Newark, was sentenced 
to State Prison for from two to 
three years, on Sept. 28, by Judge 
Osborn, for embezzlement. 

Mr. Clyde A. Bogert and Mr. 
Lewis R. Harris, of Ridgewood 
and Hackensack, have formed a 
partnership, firm being Bogert & 
Harris. 





OBITUARIES. 


Hom. Sanvet Grey Naar. 


Judge Samuel Grey Naar, who 
was serving his second term as 
police magistrate, in Trenton, 
died, after an illness of several 
days from a complication of dis- 
eases, Tuesday, September 14th, 
in his apartment in the Trenton 
House. He was presiding in the 
Central Police Court when strick- 
en. 

Judge Naar was born in St. 
Andrews, Island of Jamaica, 
West Indies, October 25, 1848. 
His early education was had at 
the public schools of Elizabeth 
and Newark, New Jersey. He 
was unmarried, and leaves one 
brother, Abraham D’A. Naar, and 
a nephew, Manfred Naar, chief of 
the Reading Railroad detectives. 

Judge Naar was one of tha 
most widely known of the many 
lawyers in Trenton, and was 4 
representative of an old and 
honored family of the West In- 
dies. His paternal ancestors came 








MISCELLANY. 


from Holland, and were of high 
repute in the professional world. 
His grandfather, Joshua Naar, 
was a prominent merchant of the 
West Indies and the United 
States. Judge Naar’s first step in 
the business world was as a clerk 
in the mercantile line in New 
York city. He was thus engaged 
for a number of years, going to 
Cleveland, O., in 1863; to Oil 
City, Pa., in 1866, and Trenton, 
in 1868, where he learned the art 
of typesetting in the office of the 
old “True American,” a news- 
paper of which his brother Moses 
was editor, and which was then 
located at Front and Warren 
streets. Two years later he re- 
turned to the mercantile business 
in Elizabeth. He returned to 
Trenton in 1876 and commenced 
the study of law under the pre- 
ceptorship of his brother, Moses. 
He obtained his license as an at- 
torney in June, 1880, and as coun- 
selor in February, 1884. He built 
up a large practice. He was a 
Democrat, and was assistant 
prosecutor under the late Mercer 
Beasley, Jr., and was appointed 
one of the commissioners under 
the Martin Act by Judge Leon 
Abbott, of the Supreme Court. 
He was for five years a member 
of Company C, Third New Jersey 
militia. 

In 1901 Mr. Naar was a candi- 
date for common council in the 
Tenth ward, where he then lived. 
He was beaten by only nine votes. 
He was one of the founders of the 
Democratic League in 1886, and 
served as a member of the board 
of governors. 


He was also a Past Master of 
Fraternal Lodge, Free and Ac- 
cepted Masons; Past Exalted 
Ruler of Trenton Lodge, No. 105, 
Benevolent and Protective Order 
of Elks; was appointed its dis- 
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trict deputy for southern New 
Jersey in 1903 by Grand Exalted 
Ruler Fanning, and reappointed 
in 1904 by Grand Ruler O’Brien. 
He was also a member of Trenton 
Lodge No. 319, Independent Or- 
der of B’Nai B’rith, and formerly 
president of the board of trustees 
of Har Sinai Temple. 





Mr. Davin Youna. 


While not a lawyer, yet Mr. 
David Young, for fifteen years 
surrogate of Morris county, was 
so well known to the fraternity 
that his death may be properly 
noted in these columns. 

Mr. Young died Aug. 28 at his 
home in Morristown, following a 
long illness. Mr. Young’s health 
failed him last April and he had 
been unable to attend to his busi- 
ness since that time. His long 
years of experience as surrogate 
made him an authority upon Or- 
phans’ Court procedure and his 
opinion was often sought by 
many in settling up estates. He 
established a system of indexing 
and accounting in his surrogate’s 
office that has been a model for 
many other offices to follow. 

Mr. Young was born in Brook- 
lyn February 8, 1846. His par- 
ents were William L. and Mary 
(McNaught) Young, both of 
whom were natives of Ireland and 
emigrated to this country shortly 
after their marriage. They went 
to Brooklyn, and there the father 
engaged in the baking and con- 
fectionery business until 1847, 
when he moved with his family 
to Dover, Morris county, estab- 
lishing a bakery there, which he 
conducted until his death in 1875. 
David Young received his early 
education in the public schools of 
Dover and later attended the pri- 
vate academy of William - A. 
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Styles, at Deckertown, now Sus- 
sex, and completed his studies at 
Mount Retirement Seminary, in 
the same place. 


As a soldier Mr. Young had a 
long record. In 1862 when 16 
years old, he offered his services 
in the defense of his country and 
enlisted in a regiment of New 
York infantry. His regiment par- 
ticipated in all the battles of the 
Army of the Potomac, in Han- 
cock’s Second Corps, from 1862 
until the close of hostilities. In 
front of Petersburg, Va., Mr. 
Young was severely wounded, 
and after lying in an army hos- 
pital was transferred to Schuyler 
Hospital, New York, where he 
remained until recovery, when he 
rejoined his regiment, with which 
he remained until the surrender 
of Lee at Appomattox, finally 
taking part in the grand review in 
Washington in 1865. He entered 
the army as a private, and when 
discharged he was acting ser- 
geant major of his regiment. 


After returning to Dover Mr. 
Young assisted his father for 
some years and then went west, 
spending ten years in Illinois, 
Iowa and Missouri, where he was 
in the grain business until his 
father’s death, when he returned 
to Dover and continued the 
bakery business with his brother, 
subsequently purchasing the lat- 
ter’s interest. When the Dover 
Electric Light Company was or- 
ganized he was made manager, a 
position which he held for several 
years. 


Mr. Young was a Republican 
and a leading figure in the party’s 
councils in this county. He served 
as member of the town council 
for two terms and in 1897 was a 
candidate for Mayor, but was de- 
feated by George Pierson by 


thirty-seven votes. The same 
year Mr. Young defeated Mr. 
Pierson for the office of surrogate 
of the county. He then moved to 
Morristown with his family. For 
three terms of five years each he 
served the county. He was a 
candidate in 1912 for a renomina- 
tion, but at a Republican conven- 
tion was beaten by Nathaniel C. 
Toms, who was in turn beaten at 
the polls by Augustus Bartley, 
the Democratic candidate. Mr. 
Bartley appointed Mr. Young as 
his deputy, despite the latter be- 
ing of opposite political faith, 

Mr. Young was a Freemason, 
and a member of the Royal Ar- 
canum, Grand Army of the Re- 
public and other organizations of 
prominence. In 1871 he was mar- 
ried to Miss Frances Leach, of 
Illinois, who survives him, to- 
gether with one daughter, Miss 
Margaret Young. 





HUMORS OF THE LAW. 


An Irishman, a newly ap- 
pointed crier in the County court 
of Australia, where there were a 
great many Chinese, was ordered 
by the Judge to summon a wit- 
ness to the stand. 

“Call for Ah Song,” was the 
Judge’s command. 

Pat was puzzled for a moment. 
He glanced slyly at the Judge, but 
found him as grave as an under- 
taker. Then, turning to the spec- 
tators, he cried out in a loud 
voice: 

“Gentlemen, would any of yez 
be good enough to give His 
Honor a song?” 





“What punishment did that de- 
faulting banker get?” 

“I understand his 
charged him $40,000.” 


lawyer 


( 
1 
I 
r 
I 
t 
f 







